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1. Protester ' s  c o n t e n t i o n  t h a t  t h e  so l ic i -  
t a t i o n  i n  a two-step, f o r m a l l y - a d v e r t i s e d  
p rocuremen t  s h o u l d  have  r e q u i r e d  t h e  equip- 
ment m a n u f a c t u r e r  and n o t  t h e  c o n t r a c t o r  to  
c e r t i f y  compl i ance  w i t h  e m i s s i o n s  s t a n d a r d s  
is u n t i m e l y .  The pro tes t  c o n c e r n s  a n  a l l e g e d  
defec t  a p p a r e n t  i n  t h e  f i r s t - s t e p  r e q u e s t  f o r  
t e c h n i c a l  proposals and t h e r e f o r e  s h o u l d  have  
been  f i l e d  b e f o r e  t h e  f i r s t - s t e p  c l o s i n g  d a t e .  

2 .  An a g e n c y ' s  i n i t i a t i o n  o f  t h e  second  s t e p  of  
3 two-step, f o r m a l l y - a d v e r t i s e d  p rocuremen t  
w i t h o u t  amending t h e  f i r s t - s t e p  s o l i c i t a t i o n  
i n  r e s p o n s e  to  a n  o ra l  protest  f i l e d  w i t h  t h e  
agency  c o n s t i t u t e s  t h e  a g e n c y ' s  i n i t i a l  a d v e r s e  
a c t i o n  on t h e  p r o t e s t ;  a p ro t e s t  t o  GAO f i l e d  
more t h a n  6 weeks l a t e r  is u n t i m e l y  s i n c e  it 
was n o t  f i l e d  w i t h i n  1 0  days of t h e  da te  t h e  
p r o t e s t e r  is presumed t o  have  r e c e i v e d  t h e  
s e c o n d - s t e p  s o l i c i t a t i o n .  

3 .  Where a p ro tes t  f i l e d  w i t h  a n  agency  c o n c e r n i n g  
a l l e g e d  s o l i c i t a t i o n  d e f e c t  is u n t i m e l y ,  a sub- 
s e q u e n t  p r o t e s t  t o  GAO o n  t h e  same i s s u e  is a l so  
u n t i m e l y .  

C o l t  I n d u s t r i e s ,  F a i r b a n k s  Morse Engine  D i v i s i o n ,  pro-  
tests t h e  award o f  any  c o n t r a c t  u n d e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. N62474-81-B-8610, i s s u e d  on  May 1 2 ,  1983 by t h e  
Naval  F a c i l i t i e s  E n g i n e e r i n g  Command. The I F B  was t h e  
second  s t e p  o f  a two-step, f o r m a l l y - a d v e r t i s e d  p rocuremen t  
o f  d i e s e l  e l ec t r i c  power g e n e r a t o r s  f o r  t h e  Puge t  Sound 
Nava l  S h i p y a r d  i n  Bremer ton ,  Washington .  We d i s m i s s  t h e  
p ro t e s t  as u n t i m e l y .  
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The p r o t e s t e r  con tends  t h a t  (1) t h e  s o l i c i t a t i o n  is 
d e f i c i e n t  i n  t h a t  it d o e s  n o t  c o n t a i n  a r equ i r emen t  f o r  
t h e  manufac tu re r  o f  t h e  equipment t o  c e r t i f y  compliance 
w i t h  emis s ion  s t a n d a r d s ;  ( 2 )  amendment N o .  15 t o  t h e  
f i r s t - s t e p  request f o r  t e c h n i c a l  p r o p o s a l s  " e f f e c t i v e l y  
e l i m i n a t e s  a l l  r e q u i r e m e n t s  f o r  demonst ra ted  f i e l d  per -  
formance": and ( 3 )  t h e  d e l i v e r y  p r o v i s i o n s  of  t h e  second- 
s t e p  I F B  i n d i c a t e s  t h a t  t h e  agency is conduct ing  t h e  
procurement  too f a r  i n  advance of  i t s  ac tua l  need f o r  
t h e  g e n e r a t o r s  and requires t h e  c o n t r a c t o r  to  assume 
i n o r d i n a t e  r i s k s .  The p r o t e s t e r  r a i s e d  t h e  i d e n t i c a l  
issues i n  a p r o t e s t  f i l e d  w i t h  t h e  cont rac t ing  o f f i c e r  
on June  13 ,  t h e  day b e f o r e  second-s tep  b i d s  were opened. 
The c o n t r a c t i n g  o f f i c e r  d i s m i s s e d  t h e  p r o t e s t  on June  1 4  
because ,  s a y s  t h e  agency ,  it invo lved  matters r e l a t i n g  t o  
t h e  f i r s t  s t e p  o f  t h e  procurement .  The p r o t e s t e r  f i l e d  
i ts  p r o t e s t  h e r e  on  June  28. 

Because a l l  of  t h e  issues t h e  p r o t e s t e r  raises i n v o l v e  
s o l i c i t a t i o n  i m p r o p r i e t i e s ,  t h e  p r o t e s t , n o t  f i l e d  w i t h  t h i s  
O f f i c e  u n t i l  a f t e r  b i d  open ing ,can  o n l y  be t i m e l y  i f  t h e r e  
was a t i m e l y  p r o t e s t  t o  t h e  agency. 

O u r  Bid Protest  P rocedures ,  4 C.F.R. P a r t  2 1  ( 1 9 8 3 ) ,  
p r o v i d e  t h a t  i f  a p r o t e s t  h a s  been f i l e d  i n i t i a l l y  w i t h  t h e  
c o n t r a c t i n g  agency,  any subsequen t  p r o t e s t  to  t h i s  O f f i c e  
m u s t  be f i l e d  w i t h i n  10 working days  of  ac tua l  or c o n s t r u c -  
t i v e  knowledge o f  i n i t i a l  a d v e r s e  agency a c t i o n ,  provided  
t h e  p r o t e s t  t o  t h e  agency was t i m e l y .  F o r  pu rposes  of  
d e t e r m i n i n g  t h e  t i m e l i n e s s  of  a p r o t e s t  to  t h e  agency,  ou r  
p r o c e d u r e s  p r o v i d e  t h a t  p r o t e s t s  based on a l l e g e d  impro- 
p r i e t i e s  a p p a r e n t  i n  any type  of  s o l i c i t a t i o n  m u s t  be f i l e d  
p r i o r  t o  e i t h e r  b i d  opening  or  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  
o f  i n i t i a l  p r o p o s a l s .  I n  t h e  case o f  a two-step procure-  
m e n t ,  i m p r o p r i e t i e s  a p p a r e n t  i n  t h e  f i r s t - s t e p  s o l i c i t a t i o n  
m u s t  be p r o t e s t e d  p r i o r  t o  t h e  f i r s t - s t e p  c l o s i n g  d a t e .  
J u l i e  Research Laboratories, I n c . ,  B-207745, November 16,  
1982,  82-2 CeD 446. Al leged  i m p r o p r i e t i e s  t h a t  do n o t  
e x i s t  i n  t h e  i n i t i a l  so l i c i t a t ion  b u t  a r e  s u b s e q u e n t l y  
i n c o r p o r a t e d  t h e r e i n  m u s t  be p r o t e s t e d  n o t  l a t e r  t h a n  t h e  
n e x t  c l o s i n g  d a t e  f o l l o w i n g  t h e  i n c o r p o r a t i o n .  4 C.F.R. 
§ 2 1 . 2 ( b ) ( l ) .  
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The protester states t h a t  it r a i s e d  t h e  i s s u e s  it 
raises  h e r e  i n  a m e e t i n g  w i t h  t h e  agency  on F e b r u a r y  16 ,  
1983,  and t h a t  t h i s  c o n s t i t u t e d  a t imely agency  protest .  
The pro tes te r  s a y s  t h a t  b e c a u s e  it r e c e i v e d  no r e s p o n s e  
to  t h a t  protest ,  it r e a s o n a b l y  b e l i e v e d  t h e  agency  w a s  
c o n s i d e r i n g  amendments t o  t h e  s o l i c i t a t i o n  t h a t  would 
s a t i s f y  t h e  protester ' s  c o n c e r n s .  I t  was n o t  u n t i l  
J u n e  1 3 ,  when it l e a r n e d  t h a t  t h e  agency  p l anned  t o  pro-  
ceed  w i t h  t h e  s e c o n d - s t e p  b i d  o p e n i n g  w i t h o u t  amending 
t h e  s o l i c i t a t i o n ,  t h a t  t h e  protester  s a y s  it became 
aware o f  any " a d v e r s e  agency  a c t i o n . "  Thus,  r e a s o n s  t h e  
p r o t e s t e r ,  i t s  J u n e  1 3  p r o t e s t  t o  t h e  agency  was t i m e l y .  
Presumably ,  t h e  protester  b e l i e v e s  t h a t  i ts protest  f i l e d  
h e r e  on J u n e  28 is also t i m e l y  b e c a u s e  it was f i l e d  on 
t h e  1 0 t h  working day  f o l l o w i n g  t h e  a g e n c y ' s  d e n i a l  o f  its 
J u n e  1 3  p r o t e s t .  

The f i r s t  i s s u e  t h e  protester raises i n v o l v e s  e m i s s i o n s  
s t a n d a r d s .  S e c t i o n  16205,  p a r a g r a p h  1.2.9 o f  t h e  f i r s t - s t e p  
r e q u e s t  f o r  t e c h n i c a l  proposals r e q u i r e s  t h e  c o n t r a c t o r  to  
g u a r a n t e e  t h a t  i ts e n g i n e s  w i l l  meet s p e c i f i e d  Ev i ronmen ta l  
P r o t e c t i o n  Agency e m i s s i o n s  s t a n d a r d s .  The protester con- 
t e n d s  t h a t  t h e  s o l i c i t a t i o n  s h o u l d  have  r e q u i r e d  a n  emis- 
s i o n s  c e r t i f i c a t i o n  from t h e  e n g i n e  m a n u f a c t u r e r ,  n o t  t h e  
contractor .  T h i s  a l l e g e d  s o l i c i t a t i o n  i m p r o p r i e t y  s h o u l d  
have  been  r a i s e d ,  however,  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  
receipt  o f  i n i t i a l  p r o p o s a l s .  4 C.F.R. S 2 1 . 2 ( b ) ( l ) .  I n  
t h i s  case, t h e  s o l i c i t a t i o n  s p e c i f i e d  a n  amended c l o s i n g  
d a t e  o f  March 4 ,  1982.  The protester  d i d  n o t  f i l e  a pro-  
t e s t  on t h i s  i s s u e  w i t h  t h e  agency  p r i o r  to  t h a t  d a t e .  
I ts  protest  on t h i s  i s s u e  is u n t i m e l y .  J u l i e  R e s e a r c h  
L a b o r a t o r i e s ,  I n c . ,  supra. 

The second i s s u e  t h e  protester  raises i n v o l v e s  amend- 
ment N o .  1 5  to  t h e  f i r s t - s t e p  r e q u e s t  f o r  t e c h n i c a l  pro-  
posals.  T h a t  amendment, which r e q u i r e d  acknowledgments  no 
l a t e r  t h a n  F e b r u a r y  18, 1983,  made c h a n g e s  i n  t h e  r e q u i r e -  
ment  f o r  t h &  c o n t r a c t o r  t o  c e r t i f y  t h a t  e n g i n e s  s imi la r  to 
t h o s e  b e i n g  o f f e r e d  have  per formed s a t i s f a c t o r i l y  i n  t h e  
past .  The protester c o n t e n d s  t h a t  it p r o t e s t e d  t h i s  i s s u e  
to  t h e  agency  by r a i s i n g  i t  i n  a m e e t i n g  w i t h  t h e  agency  on 
F e b r u a r y  16. Even i f  w e  assume,  however ,  t h a t  t h i s  c o n s t i -  
t u t e d  a t i m e l y  agency  pro tes t ,  t h e  i s s u a n c e  by t h e  agency  o f  
t h e  s tep- two IFB on  May 1 2  w i t h o u t  f u r t h e r  amendment t o  t h e  
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engine experience certification requirement was the agency's 
repudiation of that protest. - See Stewart-Warner Electronics 
Division of Stewart-Warner Corporation, B-208671, March 15, 
1983, 83-1 CPD 256. Initiation of the second-step of this 
procurement on May 12 therefore constituted initial adverse 
agency action on the issue protested to the agency during 
the first step, and, to be timely, any subsequent protest 
to this Office would had to have been filed within 10 days 
of the protester's receipt of the step-two IFB. - Id. Colt 
does not indicate exactly when it received the step-two 
IFB; however, we presume that Colt received it within a 
reasonable time of May 12, - see Halifax Engineering, Inc., 
E-209822, December 15, 1982, 82-2 CPD 537, and we conclude 
that its protest filed here on June 28, more than 6 weeks 
after May 12, is untimely. 4 C.F.R. S 21.2(a). The pro- 
tester's attempt on June 13 to protest this issue again with 
the agency, and the agency's rejection of that protest on 
June 14, did not create a new opportunity to protest to this 
Office. 

Finally, the third issue raised by the protester 
involves the delivery provisions. This issue, too, is 
untimely . 

The first-step request for technical proposals stated 
that no delivery under the contract may be made prior to 
730 days after the commencement date, defined to be 15 days 
after the notice of award. First-step amendment No. 13 
increased the lead time from 730 to 880 days and stated that 
responses to the amendment were due by September 15, 1982. 
There is no indication that Colt protested the 730-day 
delivery provision prior to the date set for receipt of 
initial proposals or that it protested the 880-day delivery 
provision prior to September 15. Rather, Colt contends 
that it raised the lead time issue in a meeting with the 
agency on February 16, 1983 and that this constituted a 
protest. This attempt to protest the lead time provision 
was untimePy, however, because the issue involved an appar- 
ent solicitation impropriety and was not raised prior to 
the appropriate closing dates. - See 4 C.F.R. s 21.2(b)(l). 

Paragraph F-1 of the second-step IFB stated that no 
equipment or material to be furnished under the contract may 
be delivered to the construction site prior to 1050 days 
after the date for commencement of the work. Bid opening 
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was June  1 4 .  I n  i ts  June  13  p r o t e s t  to  t h e  agency, t h e  
protester d i d  n o t  i n d i c a t e  t h a t  it was p r o t e s t i n g  t h e  
second-s tep  i n c r e a s e  i n  t h e  l e a d  t i m e  p r o v i s i o n  from 880 
t o  1050 days.  The protester complained o n l y  t h a t  t h e  
long  p e r i o d  from n o t i c e  of award t o  when t h e  equipment 
w i l l  be accep ted  a t  t h e  s i t e  is t w o  t o  three times t h e  
normal  l e a d  t i m e .  The  p r o t e s t e r  a r g u e s  h e r e  t h a t  t h e  
q u e s t i o n s  forming t h e  b a s i s  of t h e  June  1 3  p r o t e s t  were 
r a i s e d  i n  t h e  Februa ry  16 meet ing  and does  n o t  argue 
t h a t  i ts June  1 3  p r o t e s t  was i n  any way d i f f e r e n t  t han  
i ts  e a r l i e r  p r o t e s t .  Under t h e s e  c i r c u m s t a n c e s ,  w e  b e l i e v e  
t h a t  i n  f i l i n g  a p r o t e s t  w i t h  t h e  agency on June  13 ,  t h e  
p r o t e s t e r  was s imply  a t t e m p t i n g  t o  raise anew t h e  same 
issue t h a t  was a l r e a d y  un t ime ly  when r a i s e d  on Februa ry  16. 
S ince  t h e  protester d i d  n o t  f i l e  a t i m e l y  p r o t e s t  w i t h  t h e  
agency concern ing  t h e  l e a d  t i m e  i s s u e ,  i t s  p r o t e s t  t o  t h i s  
O f f i c e  concern ing  t h a t  issue is unt imely .  4 C.F.R. §§ 21. 
2 ( a ) a n d  ( b ) ( l ) ;  G u l l  Ai rborne  I n s t r u m e n t s ,  I n C . 8  B-208510.2, 
A p r i l  1 3 ,  1983, 83-1 CPD 391. 

We d i s m i s s  t h e  p r o t e s t .  

J . L  6 . Van Cleve 
Act ing  Genera l  Counsel  
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